INTHE UNITED STATESBANKRUPTCY COURT
EASTERN DISTRICT OF ARKANSAS
BATESVILLE DIVISION

IN RE: RICHARD BALMER AND 1:03-bk-19058 E
CONNIE BALMER CHAPTER 7

ORDER GRANTING MOTION BY THE UNITED STATESTRUSTEE
TO DISMISS CASE AND FORBIDDING DEBTORS FROM FILING FOR
BANKRUPTCY FOR A PERIOD OF EIGHT (8) YEARS

Now before the Court is the Mation to Dismiss Case with a Permanent Bar to Refiling (“M otion
toDismiss’), filed by the United States Trustee (“U.S. Trustee”) on August 4, 2003. A hearingwasheld
on the Motion to Dismiss on September 11, 2003. James Hollis appeared for the U.S. Trustee. Pro se
Debtors, Richard and Connie Bamer (“Debtors”), did not appear. Thisisa core proceeding under 28
U.S.C. § 157(b)(2), and the Court has jurisdiction to enter afina judgment in this case!

FACTS
Debtorshave an extensive history of previous bankruptcy filings? Thefollowingisalist of Debtors

previous bankruptcy casesin chronological order:

Case Number (Chapter) Pace/Date Filed Disposition
1. 94-30794 (Ch. 7) N.D. Ind. - 04/20/94 Case closed 09/12/94, discharge
granted.

! During the hearing on the U.S. Trustee's Motion to Dismiss, the Court indicated that, based
on the evidence beforeit, Debtors' instant case would be dismissed by this subsequent Order.

2 The Court takes judicia notice of al documentsin Debtors current case and previoudy filed
bankruptcy cases. See Fed.R.Evid. 201; In re Henderson, 197 B.R. 147, 156 (Bankr. N.D. Ala.
1996) (noting that court may take judicia notice of its own orders and of recordsin a case before the
court, as wdll as of documentsfiled in another court) (citations omitted); see also In re Penny, 243
B.R. 720, 723 n.2 (Bankr. W.D. Ark. 2000).

eod by ar
10/14/03


annette
eod by ar 10/14/03


2. 95-32344 (Ch. 13)
3. 96-32265 (Ch. 13)
4. 97-31247 (Ch. 13)
5. 98-10157 (Ch. 13)
6. 98-10234 (Ch. 13)
7. 99-10115 (Ch. 13)
8. 99-10378 (Ch. 13)

9. 01-10167 (Ch. 13)

10. 03-12602 (Ch. 7)

N.D. Ind. - 10/12/95

N.D. Ind. - 08/08/96

N.D. Ind. - 04/09/97

E.D. Ark. - 04/29/98

E.D. Ark. - 06/17/98

E.D. Ark. - 03/11/99

E.D. Ark. - 09/16/99

E.D. Ark. - 03/28/01

E.D. Ark. - 03/04/03

Dismissed 06/17/96 upon motion of
trustee.t

Dismissed 01/29/97 upon motion of
trustee.t

Dismissed 09/05/97 upon motion of
Debtors.

Dismissed 06/11/98 for failure to make
payments.

Dismissed 03/03/99 upon motion of
trustee for failure to make payments.
Digmissed 09/09/99 upon motion of
trustee for failure to make payments.
Dismissed 01/12/00 for falure to atend
two § 341(a) mesetings of creditors.
Dismissed with prejudice 10/12/01 upon
motion of trustee for falure to meke
payments.

Dismissed 06/24/03 for failure to timdy

pay filing fee

This petition was filed under Chapter 7 of the Bankruptcy Code onJuly 30, 2003; it is Debtors eeventh.

Ontheingant petition, Debtors list only one prior bankruptcy filing in the last Sx years. Asisclear from

the above-listed filings, the number of prior bankruptcy caseslisted on Debtors' current petitionis patently

false. Debtors aso failed to disclose the correct number of prior bankruptcy caseson ther tenth petition.

Dueto Debtors falureto cure deficiencies in their current petition, an Order to Show Cause why

their case should not be dismissed was entered on August 26, 2003. That Order stated thet failure to

object within 15 days from the date of entry would result in dismissa of Debtors case; no party filed an

objection within the 15-day period. Moreover, Debtors have not yet paid the filing fee in this case. A

review of the evidence and Court’ srecords also indicatesthat one of the Debtors, Mr. Balmer, signed as

3 Debtors aso failed to attend § 341(a) meeting of creditors.

T The bases for these motions to dismiss were not stated in the records of these previous cases.
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abankruptcy petition preparer in the cases of Richard L. Balmer, Jr., case number 1:03-bk-12980, and
Jamie L. Negelein, case number 1:03-bk-12978 (“Negelein and Balmer, Jr.”). The Negden and
Bamer, Jr. caseswere pending smultaneoudy withDebtors' tenth case, eventhough thesetwo individuds
were listed as dependents on Debtors schedulesin Debtors' tenth case.* The dependants’ cases were
both ultimately dismissed, Bamer Jr.’ sfor fallureto correct deficienciesinhis schedulesand Negelein' sfor
falureto timey pay filing fees

LAW AND ANALYSIS

In this Mation to Dismiss, the U.S. Trustee arguesthat the sheer number of casesfiled by Debtors
and their basesfor dismissal demongtrate an abuse of the bankruptcy system and that Debtors conduct
condtitutes a pattern of abuse which warrants adismissal of thiscase. The U.S. Trustee dso argues that
Debtors should be permanently barred from refiling under any chapter of the Bankruptcy Code, unless
written permission is obtained from the Court.®

|. Dismissal of Debtors Caseis Warranted “For Cause.”

Section 707(a)® is the statutory provision which governs dismissas under Chapter 7 of the

Bankruptcy Code. Section 707(a) provides:

“ Debtors' current petition aso lists Negelein (ak.a. Jamie L. Bamer) and Bamer, J. as
dependants.

® Counsd for the U.S. Trustee adso requested orally that Debtor, Mr. Bamer, be barred from
preparing any further bankruptcy petitions on behdf of other individuals. However, since this request
was not contained in the written Motion to Dismiss and Debtors were not present at this hearing, they
would not have had notice of thisrequest. Accordingly, it will be denied.

® Unless otherwise noted, al code sections refer to the bankruptcy provisions contained in Title
11 of the U.S. Code.



(& The court may dismiss a case under [Chapter 7], only after notice and a hearing and
only for cause, induding—
(1) unreasonable delay by the debtor that is prejudicid to creditors,
(2) nonpayment of any feesor chargesrequired under chapter 123 of title
28; and
(3) failure of the debtor in avoluntary case to file, within fifteen days or
such additiond time as the court may alow after the filing of the petition
commencing such case, the information required by paragraph (1) of
section 521, but only on amotion by the United States trustee.
These three types of cause for dismissa are nonexclusive, In re Huckfeldt, 39 F.3d 829, 831 (8th Cir.
1994) (citations omitted), and are not gpplicable under the facts of this case.

Thefirg issue presentedinthe case at bar iswhether Debtors' actions congtitute groundsto dismiss
this case for cause for an unenumerated reason under 8§ 707(a). The semind casein the Eighth Circuit on
dismissd for causeunder 8 707(a) isInreHuckfeldt. InreChristiansen, 251 B.R. 69, 71 (Bankr. W.D.
Mo. 2000). In Huckfeldt, the Court of Appeds for the Eighth Circuit upheld the dismissd of a petition
under Chapter 7 onthe groundsthat it wasfiled in bad faith to frustrate a divorce decree. Huckfeldt, 39
F.3d a 830. However the Eighth Circuit adopted a narrow, cautious approach to afinding of bad faith,
citing with approva InreKhan, 172 B.R. 613 (Bankr. D. Minn. 1994). 1d. at 832. “[T]he Khan court
urged that bad faith under § 707(a) be limited to extreme misconduct faling outsde the purview of more
gpecific code provisons. . . ."ld. (citing Khan, 172 B.R. a 624-26). The Eight Circuit found Khan's
approach was consistent withthat contained in4 Collier on Bankruptcy 1 707.03, at 707—10-11 (15th
Ed.1992) which gtates, “[b]ad faith may be found when the debtor has a frivolous, noneconomic motive
for filing abankruptcy petition, when thereisa snister or unworthy purpose, or whenthere is an abuse of

thejudicia process” Huckfeldt, 39 F.3d at 832 n.4.

Although upholding the dismissd, the Eighth Circuit reasoned that while some conduct condtituting



cause for dismissal could easily be characterized as bad faith, “framing the issue in terms of bad faith may
tend to misdirect the inquiry away from the fundamental principles and purposes of Chapter 7. Thuswe
think the 8 707(a) analysisis better conducted under the statutory standard, ‘for cause.’” Id. at 832.
Under this standard, the Court will evaluate Debtors current bankruptey filinginlight of their past
conduct to determine whether cause existsto dismissthe indant petition. Therecordsin thiscaseindicate
Debtors received notice of this hearing, but faled to attend. Nine of Debtors previous ten bankruptcy
petitions were dismissed either onDebtors or the trustee’ s motion, or due to their falureto pay filing fees,
fallureto make plan payments, or failure to attend the § 341(a) mesting of creditors. Moreover, on more
than one occasion, only days elapsed between the dismissal of Debtors case and Debtors' filing of a
subsequent petition. In the petition now before the Court, Debtors have not yet paid thefiling fee, nor have
they corrected deficiencies in their schedules, even though instructed to do so by a previous order of this
Court. Findly, Debtorsfailed to disclosethe correct number of prior bankruptcy proceedingsontheir tenth
petitionand lied onthe indant petition by disclosing only one bankruptcy filing during the last Sx yearswhen
the evidence dlearly demonstrates muitiple filings by Debtors duringthat period. “[A]ccuracy, honesty, and
full disclosureare critical to the functioning of bankruptcy, and areinherent inthe bargainfor the discharge.”
Inre Kestell, 99 F.3d 146, 149 (4th Cir. 1996) (citationand internal quotations omitted). Debtors fase
gtatements regarding the number of previoudy filed cases are a serious matter, driking at the core of the
bankruptcy process. SeelnreJones, 289 B.R. 436, 438 n.2 (Bankr. M.D. Ala. 2003); seealso Inre
Soost, 290 B.R. 116, 125 (Bankr. D. Minn. 2003) (noting that debtors have a personal, direct duty of
truthfulness and candor withthe court and must face “the consegquences of materid entries on bankruptcy

statements and schedules that are false or contradictory . .. .").



Consdering Debtors sheer number of serid bankruptcy filings, the bases for their dismissd, the
minimal time gap betweendismissa and refiling in a number of Debtors previous petitions, and Debtors
patently false statements on their ingtant and previous petition, the Court finds Debtors have engaged in a
patternof misconduct and gross abuse of the judicia process. The Court further finds that Debtors have
not adequately prosecuted this case, that the instant petition congtitutes the most recent manifestation of
Debtors pattern of abuse, and that, in light of the foregoing, there is cause to dismissthis case under §
707(a) and Huckfeldt.

1. DebtorsMerit an Eight (8) Year Bar on Filing Bankruptcy Petitions

Separate fromthe dismissal isthe U.S. Trustee' srequest that Debtors be permanently barred from
filing under any chapter of the Bankruptcy Code, absent leave of Court. “[S]ection 349(a) empowers
bankruptcy courts to enjoin future filings if cause exists to do so.” In addition, section 105(a) permits a
bankruptcy court to enter any Order necessary to carry out the provisions of the Code and to prevent an
abuse of the bankruptcy process....” InreRusher, 283 B.R. 544, 547-48 (Bankr. W.D. Mo. 2002)
(citations and footnote included). Asthe Rusher court found,

[slince serid filings can be an abuse of the bankruptcy process, and the abuse . . . cannot

adways be prevented by the injunctionfound insection109(g), the mgjority of courts have

held that Section 105(a) and 349(a) can be used conjunctively to enjoinaserid filer from
filing yet another bankruptcy petition for a period of time in excess of 180 days®

" Casse V. Key Bank Nat'l Ass'n (Inre Casse), 198 F.3d 327, 335-36 (2d Cir. 1999).

8 See Casse, 198 F.3d at 337-38 (citing In re Weaver, 222 B.R. 521, 523 and n.1 (enjoining
further bankruptcy filings for one year)); In re Robertson, 206 B.R. 826, 830 (Bankr. E.D. Va.1996)
(holding that the debtor should be enjoined from filing another case for 417 days, the actud time the
debtor unreasonably delayed creditors with the serid filings); Norwalk Sav. Society v. Peia (Inre
Peia), 204 B.R. 310, 311, 315 (Bankr. D.Conn. 1996) (holding that a bankruptcy court may enjoin a
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Id. at 548 (citations and footnote included). The Court takes this opportunity to aign itsdf with the
reasoning in Rusher and the cases cited therein.

In the instant case, the Court has found, as stated above, that Debtors conduct and serid filings
congtitute gross abuse of the bankruptcy process. Given such extended abuse, the Court finds that, in
order to protect the integrity of the bankruptcy sysem, Debtors must be barred from filing under any
chapter of the Bankruptcy Code for a period sgnificantly longer than180days. Insmilar Stuations, courts
have imposed a permanent bar on abusive debtors, precluding them fromrefiling under any chapter of the
Bankruptcy Code. CompareInreFreeman, 224 B.R. 376 (Bankr. S.D. Ohio 1998) (following sx pro
se pdiitions under Chapter 7, court permanently barred debtors from filing a bankruptcy petition,
individudly and/or jointly, anywhereinthe United States, at any timeinthe future); InreMcCoy, 237 B.R.
419, 422-23 (Bankr. S.D. Ohio 1999) (permanently barring debtor fromrefiling bankruptcy following eight
filings under Chapters 7 or 13 over an eight year period); Inre Millers, 90 B.R. 567, 568-69 (Bankr.
S.D. Ha 1988) (dismissing debtors’ fifth bankruptcy casewithpermanent bar to refiling and finding, inter
alia, that debtors attempted to perpetuate fraud in filing latest bankruptcy petition by dtering their names
and socid security numbersand falingto list the prior bankruptciesfiled by them). Under the factsin this
case, Debtors' disregard for the entire bankruptcy process warrants extraordinary action.  Although the
Court has ample authority to bar Debtors from filing under the Bankruptcy Code permanently, the Court
is not inclined to impose such a sweeping pendty at this point. However, since Debtors abuse of the

privileges offered to them under the Code began in 1995, Debtors shall be barred from access to those

debtor from filing another case for the length of time necessary to prevent an abuse of process).



privileges for a period of time equa to the duration of Debtors abuse. Therefore, the Court will bar
Debtors from filing a petition under any chapter of the Bankruptcy Code for no less than eight (8) years.®

Accordingly, for the reasons et forth herein, it is hereby

ORDERED that the U.S. Trustee' sMotionto DismissisGRANTED IN PART inthat this case
iSDISMISSED for cause under § 707(a) and 8 349(a) and DENIED IN PART inthat apermanent bar
from refiling under any chapter of the Bankruptcy Code will not be imposed on Debtors Richard Bamer
and Connie Balmer. Itisaso

ORDERED that the U.S. Trustee's oral request that Debtor Richard Bamer be barred from
preparing bankruptcy petitions for other individuasisDENIED. Itisaso

ORDERED that DebtorsRichard Bamer and Connie Bamer and any entity in which ether has
a controlling interest (including but not limited to Bamer's Cleaning Service, Lee Bdmer, Momma &
Papa’ s Cleaning Service, Momma & Peapa s Game Room, Rick L. Bamer, Sparkle & Shine Clng, and
The Cleaning Service) are barred from filing a petition, jointly and/or individualy, under any chapter of the

Bankruptcy Code for aperiod of EIGHT (8) YEARS from the date of entry of this Order.

% Failure to comply with the terms of this Order could result in crimina sanctions. Seelnre
Webb, No. 4:03-bk-15082, 2003 WL 21673684 (Bankr. E.D. Ark. July 8, 2003) (Court entered
Order to Show Cause why Debtor should not be held in crimind contempt for the filing of her tenth
(10" bankruptcy petition in gpparent violation of the Court’s previous order prohibiting further
bankruptcy filings by Debtor).



IT ISSO ORDERED.

Clectroey ASeerses-

HONORABLE AUDREY R. EVANS
UNITED STATES BANKRUPTCY JUDGE

DATE: October 10, 2003

cc:

Richard & Connie Bamer, pro se debtors
James C. Luker, Trustee

U. S Trustee


dana

dana
October 10, 2003




