INTHE UNITED STATESBANKRUPTCY COURT
EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

IN RE: HEATH HAGER and 4:03-bk-14025 E

AMANDA HAGER CHAPTER 13

ORDER DENYING MOTION FOR A NEW TRIAL AND FOR
STAY OF EXECUTION OF JUDGMENT

Now before the Court is the Motion for a New Trid and for Stay of Execution of Judgment
(“Motion for a New Trial”) filed by EMC Mortgage Corporation (“EM C”) on August 15, 2003, and
the Response filed by Debtors on August 26, 2003. For the reasons set forth below, the Court denies
EMC s Motion for aNew Trid.

BACKGROUND

A summary of the facts, procedural posture of this case, and prior rulings is hepful inunderstanding
the Court’s decision on this Motion for a New Trial. According to the files and records in this case!
Debtorsfiled a petition and plan under Chapter 13 of the Bankruptcy Code on April 4, 2003. On April
10, 2003, the Notice of Chapter 13 Bankruptcy, Meeting of Creditors and Deadlines (“Notice of
Chapter 13 Bankruptcy”) was served by firg classmal onEM C. The Notice of Chapter 13 Bankruptcy
indicated that the § 341(a) Mesting of Creditorswasto be hdd onMay 7, 2003, and stated, “[o]bjections

to confirmation must be filed with the Court and served on the Trustee and Debtor onor before the tenth

! The Court takes judicia notice of dl documents filed in the current case. See Fed.R.Evid.
201; Inre Henderson, 197 B.R. 147, 156 (Bankr. N.D. Ala. 1996) (citations omitted) (“ The court
may take judicial notice of its own orders and of records in a case before the court, and of documents
filed in another court.”) (citations omitted); see also In re Penny, 243 B.R. 720, 723 n.2 (Bankr. W.D.
Ark. 2000).

eod by ar 10/3/03


annette
eod by ar 10/3/03


(10™) day after the meting of creditorsis concluded.” This 10-day deadline derives from Genera Order
20, alocd order of the Bankruptcy Court for the Eastern and Western Didtricts of Arkansas. Generd
Order 20 provides, in part, that

[o]bjections to confirmation of the debtor’ s plan in chapter 13 bankruptcy cases must_be

filed with the Clerk of the Bankruptcy Court and served on the Chapter 13 Trustee and

the debtor on or before the tenth (10th) day after the 341(a) meeting of creditors is

concluded. . . . 1f no objections to confirmationare filed within the time fixed inthe 341(a)

hearing notice, the plan will be confirmed without further notice or a hearing.

EMC filed aNotice of Appearance on May 2, 2003, and the § 341(a) Mesting of Creditorswas, in fact,
held and concluded on May 7, 2003, as stated in the Notice of Chapter 13 Bankruptcy. Therefore,
objections to confirmation were required to be filed no later than May 17, 2003.

EMC holdsapartidly secured second mortgage onthe primary residence of Debtors. InDebtors
plan, the debt to EMC is liged as $23,844.54. Debtors plan gates that the vaue of the residence is
$80,000.00, and the firg lien mortgage balance is $76,624.55, thus leaving $3,375.45 as security for
EMC smortgage. Debtors plan proposesthat the remainder of EMC' s claim be treated as anonpriority
unsecured clam. On May 9, 2003, two other creditors (GMAC and Compass Bank) filed objections to
confirmation of the Debtors' plan, and a hearing on these objections was set for June 3, 2003.2 Even
though the deadline for filing objections was May 17, 2003, EMC filed its Objection to Confirmation on
May 30, 2003. In its Objection, EMC contends that the plan’s treatment of its mortgage is prohibited

under 11 U.S.C. § 1322(b)(2).

The Court heard EM C’ s Objectionto Confirmationof Planand the Response filed by Debtorson

2 The June 3, 2003 hearing was not held, since those objections settled.
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July 8, 2003. During that hearing, the only reason given for EMC's untimely objection was EMC's
Counsd’ s satement that the failure to object in atimely manner was due to “ an office procedurd error.”
The Court received evidence on the merits of the objection without prejudice to a determination as to the
effect, if any, of EMC's untimdy filing under General Order 20. Debtors Counsd requested an
opportunity to submit briefs onthe meritsand hisrequest was granted. Following thefiling of briefsby both
parties on the merits, the Court consdered the arguments and entered an Order Overruling EMC's
Objection to Confirmation on August 8, 2003. In that Order, the Court adopted the reasoning in In re
Dorn, 295 B.R. 872 (Bankr. E.D. Ark. 2003) arecent opinion issued by Judge Richard Taylor, wherea
creditor’ sobjectionto confirmationwas overruled due to itsuntimely filingunder Genera Order 20. EMC
filed the Motion for aNew Trid, which isthe subject of this Order, on August 15, 2003.

DISCUSSION

EMC, initsMoationfor aNew Trid, does not chdlenge the vdidity of Genera Order 20, nor does
it contest the fact that its objection was untimdy under that Generad Order. Rather, EMC primarily
contends that the Court erred as a matter of law in rdying on Dorn, arguing that Dorn is diginguisheble

for the reasons set forth later in this Order.> EMC aso urgesthat this Court adopt the reasoning in Inre

3 EMC dso raises additional arguments which are irrdevant to the untimdly filing of its
objection. EMC contends that the aleged intent of Debtor-Husband not to “cram-down” EMC’ sloan
means that the result of the Court’ s rulingsis contrary to the evidence presented on the merits of the
case. However Debtor-Husband' s intent to “ cram-down” or not to “cram-down” EMC' sloan has no
bearing on the impact of EMC' s untimely objection under General Order 20. Moreover, athough
EMC raisestheissue of the possible reversal of Dorn based solely on the fact that it has been
appeded, the Court will not engage in speculation regarding the prospects of Dorn on apped or the
potentia effect, if any, of itsreversa onthiscase. Asof thiswriting, Dorn is good law, and this Court
has found, and till finds, its reasoning to be sound.



Cook, 253 B.R. 249 (Bankr. E.D. Ark. 2000), and alleges that this Court did not give the proper weight

and consderation to that case.

|. Analysis of In re Cook

To the extent that EMC cites Cook for the proposition that a court should hear and decide
objections which are untimey under Genera Order 20 Smply because they may have merit, EMC's
reliance onthat caseismigplaced. TheCook court beganitsandyss withthe propositionthat the deadlines
contained in the Court’s Genera Orders should be followed and enforced. Id. a 251. In ultimady
deciding to hear the untimely objection to confirmeation, Cook relied heavily onthe fact thet therewas also
apending mation for relief from stay which raised identica issues asthe objectionand had merit. 1d. The
Cook court noted that “[i]f the Court grants the motion for relief from stay on the merits but denies the
objection to confirmation on procedural grounds, the substantive issues in the case become a morass of
confuson.” 1d. Accordingly, Cook’s congderation of the objectiononits meritsrepresents an exception
to thegenerd rule. Theingant caseis disinguishable, Snce thereis no motion for rdlief pending, and no
“morassof confuson” iscaused by overruling EM C’ suntimely objection. Moreover, asthe Court explains
below, inthis Stuation, to disregard Genera Order 20’ s deedline because of the potentia meritsof EMC's
objection would create a“morass’ of uncertainty in the confirmation process.

1. Analysisof InreDorn

Turning to its arguments diginguishing Dorn from this case, EMC contends that the rationdein

Dornisingppositefor anumber of reasons stated later inthis Order. InDorn, the creditor filed anuntimey
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objection to confirmation under Generd Order 20, one day prior to the entry of an Order Confirming
Chapter 13 Flan. Dorn, 295 B.R. a 874. The creditor argued that Genera Order 20 does not reduce
the objection period, but instead condtitutes a “safe period” within which the creditor can be secure a
confirmation order will not be entered. Id. at 874-75. Alternatively, that creditor argued that Generd
Order 20 was invdid since it conflicted with Rule 3015(f).* Id. at 875. Dorn rejected the creditor's
arguments and found that the purpose of Generd Order 20 is “specificaly and expresdy to set a definite
deedline for objections’ under Rule 3015(f) and that Generd Order 20 is congstent with Rules 9006 and
9014. Id.

The Dorn court cited withapproval the case of In re Duncan, 245 B.R. 538 (Bankr. E.D. Tenn.
2000). Dorn, 295B.R. a 875-76. In Duncan, the court also addressed the issue of whether anobjection
istimely if it has been filed prior to confirmation, but outsde the time specified by alocd rule. Duncan,
245B.R. a 538-39. TheDuncan court found aliterd interpretation of the first sentence of Rule 3015(f)
“that any objection to confirmationmay be considered so long asit isfiled prior to confirmationof the plan,
would . . . leed to anabsurd result.” Id. a 541 (citations omitted). TheDuncan court reasoned that under
suchaninterpretation, “[clarried to extremes, the confirmation process could go onad infinitum- as soon

asone objectionisresolved, but before the court actudly Sgns [and enters] the confirmationorder, another

4 All referencesto rulesin this Order pertain to the Federa Rules of Bankruptcy Procedure
unless otherwise noted. Rule 3015(f) states asfollows:

[a]n objection to confirmation of aplan shdl be filed and served on the debtor, the

trustee, and any other entity designated by the court, and shal be tranamitted to the

United States trustee, before confirmation of the plan. An objection to confirmation is

governed by Rule 9014. If no objection istimely filed, the court may determine that the

plan has been proposed in good faith and not by any means forbidden by law without

recelving evidence on such issues.



objection could befiled, and so forth.” 1d. See also Dorn, 295 B.R. at 875-76.

EMC argues that since the plan had already been confirmed when the hearing was held on the
objectionin Dorn, while Debtors plan in this casehad yet to be confirmed a the time of this hearing, the
logic in Dorn does not apply. However, this argument fails because the fact that the hearing in Dorn
occurred after the confirmation order was entered does not render Dorn’srationd any less gpplicable to
the case a bar. Both in the ingtant case and in Dorn, the creditors objections were filed prior to
confirmation, but were untimey under Genera Order 20. See Dorn, 295 B.R. at 874 (objection to
confirmation filed one day prior to entering of confirmation order). Thisisthe sdient point in both cases,
not whether a plan has been confirmed at the time a hearing isfindly held on the late-filed objection to
confirmation. Accordingly, therationdein Dorn on this point is gpplicable to this case. Additiondly, as
the Court explains further, to dlow the minigterid timing of the entry of a confirmationorder to control the
deedline for filing objections, while disregarding the deadline in Genera Order 20, would lead to chaosin
the confirmation process.

This Court believesthat the Duncan and Dorn courts correctly recognize the problems that would
becaused by disregardinglocal rulesand orders setting deadlinesfor the filing of objections to confirmation.
Genera Order 20'sfunction is not to remove EMC'’ s opportunity to object to plan confirmation. In fact,
EMC had ample opportunity to object to Debtors plan. A review of the recordsindicatesthat the Notice
of Chapter 13 Bankruptcy was served by firg class mail on EMC on April 10, 2003. Regardiessof when
the Notice was actudly received, EMC had from its receipt up to and including May 17, 2003 to object
to the plan.

Generd Order 20 “Imply conditions [a creditor’s right to object] by setting timelimits” Inre



Gaona, 290 B.R. 381, 385 (Bankr. S.D. Cd. 2003) (footnote omitted). If Genera Order 20 does not
“goedificdly and expresdy” set adefinite deadline for objections, as stated in Dorn, thenthe Court isfaced
with the possibility that the confirmation process could continue ad infinitum, a result that the Duncan
court characterized as absurd. Such aresult would certainly cause disorder in the confirmation process,
and courts specificaly set and enforce such time limits to prevent that outcome. See Dorn, 295 B.R. a
875-76; Duncan, 245 B.R. at 542. Moreover, courts have enforced time limits regarding objections to
confirmation contained in loca rules, even when confronted with alegations of debtor misconduct. See
Gaona, 290 B.R. at 386-87 (finding that objection wasuntimey under local rule, despite dlegations that
debtor hid assets and failed to report income); In re Harris, 275 B.R. 850 (Bankr. S.D. Ohio 2002)
(overruling objectionas untimely under 30-day deadline established in clerk’ snotice, despite dlegationof
inadequatedebtor disclosures); InreCarbone, 254 B.R. 1 (Bankr. D. Mass. 2000) (overruling objection
as untimdy under local rulewithout reaching underlying merits, despite dlegations, inter alia, of debtor bad
fath and fraudulent transfer of assets).

EMC dso attemptsto disinguishthe underlying merits of thiscase fromDorn by arguing that Dorn
involved avauationissue regarding personaty, while this case involves a“ cram-down” indleged violaion
of the Bankruptcy Code. Although EMC's argument is well-taken, to accept it would vitiate Generd
Order 20 any time the Court is faced with any nontrivid, facialy valid objection and would invite
uncertainty and chaos in the confirmation process. The Court’s reasoning is guided by Judge Keith M.
Lundin, a respected authority on Chapter 13 cases. Judge Lundin has noted the importance of adhering
to deadlinesfor objections to confirmation. In disagreeing with caseswhere those deadlines have not been

enforced, he states that such decisons promote “anarchy in the Chapter 13 confirmation process for no



obvious good purpose.” KeithM. Lundin, Chapter 13 Bankruptcy, 3d Ed. § 220.1, at 220-6 (2000 &
Supp. 2002). Judge Lundin reasons that:

[t]he deadlines for objecting to confirmation have to mean something, dseit isimpossble

for debtors and trustees to prepare for hearings on confirmation. The creditor that misses

adeadline to object has only itsdf to blame and has no reasonable expectation that the

court or any other party will save it fromits neglect. That some courts only entertain

untimely objections to confirmation when the objections are “not tangentia or trivid”

suggests (incongruoudy) that missng an important deedline to raise a facidly vdid

objection to confirmation is more likely excused than failing to timely assert an objection

less likdy to succeed. The certainty of the confirmation processis then inversdy related

to the level of creditor incompetence.

Id. § 220.1, at 220-6-7 (citation and footnote omitted).

Hndly, EMC arguesthat Debtors have “undeanhands,” due to ther “ cram-down” of EM C’ sloan,
followed by ther protest of EMC's untimely objection. Under Arkansas law, the equitable doctrine of
unclean hands “bars relief to those guilty of improper conduct in the matter asto which they seek relief.”
Wilsonv. Brown, 320 Ark. 240, 247, 897 S.\W.2d 546, 549 (1995) (citing Marshall v. Marshall, 227
Ark. 582, 300 S.W.2d 933 (1957)). “Equity will not intervene on behdf of a plantiff whose conduct in
connection with the same matter has been unconscientious or unjust.” Wilson, 320 Ark. at 247, 897

S.W.2d at 549-550 (citing Batesville Truck Lines, Inc. v. Martin, 219 Ark. 603, 243 SW.2d 729

(1951); Merchants& PlantersBank & Trust Co. v. Massey, 302 Ark. 421, 790 S.W.2d 889 (1990)).

Certainly, Debtors raising theissue of EMC’s untimdly filing does not condtitute unjust conduct
under these facts. Thereis no alegation that Debtors engaged in any mafeasance, concedment, or any
other such conduct which ether impeded EMC' s notice of the planor prevented EMC from objecting to

the plan. On the contrary, the records in this case indicate that EMC was provided proper notice of



Debtors planin atimey fashion. It was, in fact, EMC’s own falure to object in atimely manner which
alowed Debtorsto raise thisissue.

CONCLUSION

Although this Court is sengtive to the demands of the modernlaw practice and is cognizant of the
number of deadlines imposed on attorneys and their clients, for the Court to disregard the time limitation
established by Generd Order 20 in this Situation would be an invitation to disorder. Asindicated above,
the Court concurs with Judge Lundin onthese mattersand will not disregard the dictates of Genera Order
20 because EMC's untimely objection raises what may beanontrivid, fadaly vaid objection. Following
areview of the law and arguments of counsel and for the reasons articulated by Judge Lundin and stated
in the Dorn and Duncan opinions, the Court finds that the enforcement of the deadline for objection to
confirmation as contained in Generd Order 20 is appropriate under these facts.

Accordingly, for the reasons stated herein, it is hereby

ORDERED that EMC's Motion for a New Trid and for Stay of Execution of Judgment is

DENIED.

IT ISSO ORDERED. 2 ﬁ ;

HONORABLE AUDREY R. EVANS
U. S BANKRUPTCY JUDGE

Date October 3, 2003

CC: Paul A. Schmidt, attorney for Debtors
Waylan Cooper, atorney for EMC
Joyce Bradley Babin, Chapter 13 Trustee
U.S. Trustee
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