INTHE UNITED STATESBANKRUPTCY COURT
EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

CHAD AND BOBBI FRELIN, JOSEPH AND SHEILA

WOODALL, CECIL, KEVIN AND DIXIE ABBOTT,

JOHN AND JOETTA TATUM, TERRY AND DEBORAH

BURKHOLDER, and JOSEPH COMBS,

On Behalf of Themselves and as Repr esentatives of

A Class of All Others Similarly Situated, PLAINTIFFS

V. 4:02-ap-1363E

OAKWOOD HOMES CORPORATION, OAKWOOD

MOBILE HOMES, INC., OAKWOOD ACCEPTANCE

CORPORATION, SCHULT MOBILE HOMES,

AMERICAN BANKERS INSURANCE GROUP,

ASSURANT GROUP, and JOHN DOES 1-50, DEFENDANTS

ORDER GRANTING PLAINTIFES MOTION FOR REMAND OF
STATE COURT CIVIL ACTION AND FOR ABSTENTION AND
DENYING DEFENDANTS MOTION TO TRANSFER TO THE UNITED
STATESBANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE

On February 18, 2003, the Court heard the Defendants Motion to Transfer to the United States
Bankruptcy Court for the Didrict of Delaware and the Plaintiffs Motion for Remand of State Court Civil
Action and for Abgtention. Roger D. Rowe appeared on behaf of Defendants Oakwood Homes
Corporation, Oakwood Mobile Homes, Inc., Oakwood Acceptance Corporation, and Schult Mobile
Homes (the “ Oakwood Defendants’ or “Oakwood Debtors”). Byron Fredand appeared on behdf
of DefendantsAmericanBankersinsurance Company of F orida, American Bankers Insurance Group, and
Asaurant Group (the “American Bankers Defendants”). Steven A. Owings and Gina M. Cothern

appeared on behdf of the Plaintiffs. IraM. Levee dso gppeared on behdf of the Plaintiffs via telephone.
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Following ord argument, the Court took the matter under advisement.
Upon consideration of the pleadings filed and oral argument at hearing aswell asthe briefs filed by
counsel and applicable law, the Court makes the following findings of fact and conclusions of law in

accordance with Rule 7052 (made applicable to contested matters by Rule 9014(c)).!

PROCEDURAL BACKGROUND

Faintiffs filed suit againgt the Oakwood Defendantsand the American Bankers Defendants in the
Circuit Court of Sdine County, Arkansas on February 5, 2001 (the “State Court Action”). The
Oakwood Defendants separately filed chapter 11 bankruptcies on November 15, 2002, in the United
States Bankruptcy Court for the Didrict of Delaware (the “Delawar e Bankruptcy Court”). The separate
chapter 11 cases have been consolidated for procedural purposes and are being jointly administered by
the Delaware Bankruptcy Court as In re Oakwood Homes Corp., et al., Case No. 02-13396. On
December 16, 2002, the Oakwood Defendants and American Bankers Defendants removed the State
Court Action to the United States Bankruptcy Court for the Eastern and Western Didtricts of Arkansas.
The Oakwood Defendants and American Bankers Defendants moved to transfer the case to the United
States Bankruptcy Court for the Didtrict of Delaware on December 17, 2002. Plaintiffs subsequently filed
aMotion for Remand of State Court Civil Action and for Abstention on January 17, 2003.

FACTUAL BACKGROUND
The following facts were dleged by Plaintiffs and/or Defendants in their pleadings and/or at oral

argument, and as no obyjections were made contesting the vaidity of these facts, the Court acceptsthe facts

Al referencesto rulesin this order refer to the Federa Rules of Bankruptcy Procedure unless
otherwise indicated.



as plead.

The State Court Action

The State Court Action is a deceptive trade practice action brought on behdf of Fantiffs
individudly and a class of smilarly stuated individuas The Plaintiffs purchased mobile homes from the
Oakwood Defendants who financed the transactions, Flantiffs aso obtained insurance coverage in
connection with those transactions. The Plaintiffs alege that the Oakwood and American Bankers
Defendants willfully engaged in a nationwide scheme to defraud individuds by placing fase charges on
statements which represented no vaue to customers, and by sdling sham insurance products (induding
home owners' insurance and term credit life insurance) which were added to the principa amount of the
Aantiffs loans. The State Court Action pled violations of Arkansas, North Caroling, and FHorida sUnfair
and Deceptive Trade Practices Acts and also dleged commonlaw fraud under Arkansas, North Carolina
and Horidalaw. Plantiffs demanded atrid by jury. Smilar lawsuits by other individuas have been filed
againgt the Oakwood and American Bankers Defendants in Missssippi and North Carolina

During the course of the State Court Action, the State Court decided certain class action issues.
Specificdly, class certification was granted as to those Plaintiffs who had one of the dleged fdse charges
on a satement, but denied as to those Flaintiffs with only insurance-related clams. The State Court dso
decided that certain arbitration clauses were not binding. That decision is currently on appeal to the
Arkansas Supreme Court; appdlate briefs have been filed but no oral argument had been scheduled as of
the date of hearing. Discovery in the State Court Action had commenced. The State Court granted a
restraining order in favor of Plaintiffs preventing the Oakwood Defendants from destroying sales records

and advertiang materids maintained by saleslocations in Arkansas that were being closed. Plaintiffs dso



filed amotionto compel discovery whichwas granted but before complying with that discovery order, the
Oakwood Defendants filed bankruptcy in Delaware.

The Oakwood Defendants’ Bankruptcies

The Oakwood Defendants separately filed chapter 11 bankruptcies on November 15, 2002, in
the Delaware Bankruptcy Court. One of the three Oakwood Defendants is a Delaware Limited Liability
Company with its principal place of business in North Carolina. The other Oakwood Defendants are
incorporated in North Carolinaand aso have their principa places of businessin North Carolina

The American Bankers Defendants have filed a proof of dam in the Oakwood Defendants
bankruptciesfor contractua and common|aw indemnificationagaing the Oakwood Debtorsfor any ligility
resulting from the Flaintiffs clamsin sate courts.

In the Oakwood Debtors bankruptcy cases, the Oakwood Defendants have proposed certain
dterndive disputeresolution (“ADR”) procedures to resolve cdlams againg them, including the Plaintiffs
clams. On February 14, 2003, the Oakwood Debtors and American Bankers Defendants commenced
anadversary proceeding inthe Delaware Bankruptcy Court seeking an order extending the automatic Stay
to the AmericanBankers Defendantsand enjoining the continued prosecution of the State Court Action.
On March 27, 2003, the Delaware Bankruptcy Court hdd a hearing in this adversary proceeding and
declined to extend the automeatic stay to the American Bankers Defendants, but did extend the stay to any

former or current employees of the Oakwood Defendants? The Delaware Bankruptcy Court aso

The Court has reviewed the transcript from the March 27, 2003 hearing and takes judicial
notice of the Delaware Bankruptcy Court’sruling. “Many circuit courts have held that federd courts
have the authority to take judicid notice of proceedingsin other courts, either within or without the
federd system, provided those proceedings are directly related to the matters presently at issue” See
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indicatedthat the State Court Actioncould probably proceed once the Oakwood Debtors had aconfirmed
chapter 11 plan.®
JURISDICTION

TheCourt hasjurisdictionover the removed State Court Action pursuant to 28 U.S.C. 881452(a)
and 1334(b). Section 1452(a) provides.

A party may remove any clam or cause of action in acivil action other than a proceeding

before the United States Tax Court or aavil actionby a governmenta unit to enforce such

governmentd unit’s police or regulatory power, to the district court for the district where

such aivil action is pending, if such digtrict court has jurisdiction of such claim or cause of

action under 1334 of thistitle.
Because the State Court Action was origindly filed in Saline County Circuit Court, and Sdine County is
within the Eastern Didtrict of Arkansas, the Bankruptcy Court for the Eastern Didrict of Arkansasisthe
appropriate court to which this lawsuit should be removed provided this Court has jurisdiction under §

1334.* Rule 9027 governs the procedures for removing a state court proceeding to federal court, and

establishes the deadline for such removd. There is no question that the notice of remova filed by the

Allegheny, Inc. v. Basic Packaging Systems, Inc. (In re Allegheny), 86 B.R. 466 (Bankr. W.D. Pa.
1988) (citations omitted).

3Spexificaly, the Delaware Bankruptcy Court stated, “ . . . if this caseis on track for
confirmation within the next 90 days, then it ssemsto me that in dl probability any Say that exidts,
including the stay asto the debtors, should probably, | won't say will be, should probably be lifted at
that point.” Transcript, page 34.

“Filing the notice of remova in the Bankruptcy Court rather than the District Court is proper
under Loca Rule 83.1(c) of the United States Digtrict Court for the Eastern Digtrict of Arkansaswhich
providesfor referra of al cases and proceedings arising under, arising in, or related to bankruptcy
cases, and requires that papers in those cases be filed with the Bankruptcy Clerk. Seealso 28 U.S.C.
§ 157(a); Soecialty Mills, Inc. v. Citizens Sate Bank, 51 F.3d 770, 773 n.4 (8" Cir. 1995).



Oakwood Defendantsand American Bankers Defendants was timely filed under Rule 9027. Regardless
of whether the removed State Court Action is a core or non-core proceeding in bankruptcy under 28
U.S.C. § 157°, the Court may enter fina orders with respect to motions for abstention, remand and
trandfer. See Christensen v. &. Paul Bank for Cooperatives (In re Fulda Independent Co-Op), 130
B.R. 967, 973 n. 5 (Bankr. D. Minn. 1991) (explaining that the Judicia Improvements Act of 1990
amended 88 1452(b) and 1334(c)(2) to remove prohibition on appeals to digtrict court such that a
bankruptcy judge may enter find orders with respect to remand and abstention, and that subsequent
amendments to the Bankruptcy Rules provided for motions for remand and abstentionto be governed by
Rule 9014 as contested matters). See also Brizzolara v. Fisher Pen Co., 158 B.R. 761, 767-769
(Bankr. N.D. 1ll. 1993) (holding that motions for abstention, remand and transfer are core proceedings
under 28 U.S.C. § 157(b)(2)(A)).

Bankruptcy Jurisdiction Under § 1334

For remova tothis Bankruptcy Court to be proper, this Court must have jurisdictionover the State
Court Action under 8§ 1334. Pursuant to § 1334, federal district courts, whichindude bankruptcy courts,
have exclusve jurisdiction over dl avil proceedings under title 11 (i.e., the bankruptcy code), and origina
but not exdusve jurisdictionover dl cases“arisng under title 11, or aisgnginor related to cases under title
11" 28 U.S.C. §1334(a)-(b). A case “arises under” title 11 if a claim asserted is created by or based

on aprovison of the bankruptcy code. See National City Bank v. Coopers and Lybrand, 802 F.2d

SWhile this Court may hear non-core proceedings, it must submit its proposed findings of fact
and conclusions of law to the didtrict court for review and entry of fina order (unless dl parties consent
to the Court’ s entry of afina order in anon-core proceeding). See 28 U.S.C. § 157(c); Rule 9033;
Loca Rule 83.1(b) of the United States Digtrict Court for the Eastern Didtrict of Arkansas.
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990, 994 (8™ Cir. 1986). A case“aisesin’ acase under title 11 if it isnot based on any right expressy
created by the bankruptcy code but has no existence outside the bankruptcy case. SeelnreChambers,
125B.R. 788, 793 (Bankr. W.D. Mo. 1991) (citing InreWood, 825 F.2d 90, 97 (5™ Cir. 1987)). The
Eighth Circuit Court of Appedls has set forth the following test for determining whether a caseis“related
to” acase under title 11:

“[T]he test for determining whether aavil proceeding is related to bankruptcy is whether

theoutcomeof that proceeding could conceivably haveany effect ontheestatebeing

administered in bankruptcy * * *. An action is related to bankruptcy if the outcome

could dter the debtor’ srights, liahilities, options, or freedom of action* * * and whichin

any way impacts upon the handling and administration of the bankrupt estate.”
Dogpatch Properties, Inc. v.DogpatchU.SA,, Inc. (InreDogpatch U.SA., Inc.), 810 F.2d 782, 786
(8" Cir. 1987) (quoting Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1985) (emphasis in
origind)). Seealso SpecialtyMills, Inc. v. Citizens State Bank, 51 F.3d 770, 773-774 (8" Cir. 1995).

The Defendants dlege that this Court has jurisdiction under 8 1334(b) because the State Court
Action arises under title 11, or arises in or relates to a case under title 11.° Specificdly, the Defendants
contend that the basis of the State Court Action“hd[s] adirect and immediate effect and impact upon the
Oakwood Debtors, the Chapter 11 cases, and the Oakwood Debtors' effort to reorganize.” Becausethe

State Court Action raising causes of action under state law was filed by Plaintiffs dmost two years prior

to the Oakwood Defendants bankruptcy filings, the State Court Actionclearly did not arise under title 11

*The Defendants assert that no distinction should be made between the three types of
bankruptcy jurisdiction, but that dl lawsuits affecting the bankruptcy estate should be litigated in one
forum, the bankruptcy court. In fact, a determination of which class of bankruptcy jurisdiction applies
to the underlying case is essential because the type of jurisdiction impacts whether the caseis a core or
non-core proceeding under 28 U.S.C. § 157 which in turn impacts the analysis of abstention (both
mandatory and discretionary) and remand.



or inthe Oakwood Defendants bankruptcy cases. Rather, this Court has “related to” jurisdictionover the
State Court Actioninthat the outcome of the State Court Action may result in an additiond ligbility of the
Oakwood Defendants, and therefore impact their bankruptcy cases.

Core vs. Non-Core Proceedings

Once the Court'sjurisdiction is established, the Court determines whether a dvil proceeding is
categorized as either a core proceeding or a non-core proceeding. Core proceedings “arise under” or
“arise in’ a bankruptcy case; non-core proceedings are merely “related to” the bankruptcy case. 28
U.S.C. 8157(b)-(c). Seealso Specialty Mills, Inc., 51 F.3d at 773-774. Rantiffs mantainthat the State
Court Actionis not acore proceeding because the lavsuit conssts of statelaw causes of actionthat do not
arise in or under the bankruptcy code. The Defendants contend that the proceeding is a core proceeding
under § 157(b)(2)(B) (providing that core proceedings include “the alowance or disdlowance of dams
agangtheesate’) and 8 157(b)(2)(O) (providing that core proceedings include proceedings afecting“the
adjusment of the debtor-creditor . . . rdaionship”) because the American Bankers Defendants have filed
aproof of daminthe Oakwood Defendants bankruptcy case raisng indemnificationissuesthat may arise
as aresult of the State Court Action.

The Court finds that the State Court Action is a non-core proceeding in thet it isonly “related to”
the Oakwood Defendants bankruptcy cases. Furthermore, the Court findsthat neither 8157(b)(2)(B) nor
8 157(b)(2)(0) are sufficient to classfy the State Court Action as a core proceeding. With respect to §
157(b)(2)(B), lawsuits filed in state court do not automaticaly become core proceedings in bankruptcy
amply because ardated proof of clam isfiled in the bankruptcy case. While some courts hold that filing

aproof of dam may indeed transforman otherwise unrel ated pre-petition lawsuit into a core proceeding,



those courts hold that such actions become core proceedings only if the proof of clam and State Court
Action rase the sameissues. See Steinman v. Spencer (Inre Arden Phoenix Group 1700, Inc.), 206
B.R. 737, 747-748 (Bankr. E.D. Pa. 1996) (citations omitted). Even if the Court were to unequivocaly
adopt Steinman’ s holding (which it declines to do at thistime), the Defendants have failed to demonstrate
that under the facts of this case, the proof of claim filed by the American Bankers Defendants transforms
the State Court Actioninto acore proceeding. Whilethe American Bankers Defendants havefiled aproof
of clam in the Oakwood Debtors bankruptcy cases, neither the Plaintiffs nor the Defendants dlege that
the Pantiffs have filed aproof of cdlam inthe Oakwood Defendants bankruptcy cases. Accordingly, this
Court hasno evidencethat the exact issuesraised inFlantiffs State Court complaint (i.e., the Defendants

lidoility to Plantiffs) are before the Delaware Bankruptcy Court for adjudication even though the
Defendants lighility, if any, isrdevant to the Oakwood Defendants indemnificationlidhility, if any. In other
words, the Oakwood and American Bankers Defendants potentid ligbility to the Plaintiffsis not before
the Delaware Bankruptcy Court, but rather, only the Oakwood Defendants potentia indemnification
lidbility to the American Bankers Defendantsis directly beforethe Delaware Bankruptcy Court at thistime.
Consequently, the proof of dam filed by the American Bankers Defendants does not transform the State
Court Action filed by Plaintiffs into a core proceeding.

Moreover, the Defendants argument that the State Court Action is a core proceeding under §
157(b)(2)(B) as aresult of the indemnification daim filed by the American Bankers Defendants assumes
that the same issues mug be presented to the Delaware Bankruptcy Court for adjudication during the
damsalowance process. Thisis not necessarily so. Rather, the clams allowance processis primarily a

mechanism to datermine if the holder of adamisentitled to recave adigribution in the case. See Miller



& Miller Auctioneers, Inc. v. Ritchie Brothers Auctioneers International, L.P., et al. (InreMissouri
Properties, Ltd.), 211 B.R. 914, 920 (Bankr. W.D. Mo. 1996) (“ The Bankruptcy Code setsforthspecific
procedures for creditors to file dams agang an estate, for the estate to object to such clams, and for the
Bankruptcy Court to determine whether such claims should be dlowed, and if so, in what amount. Fed.
R. Bankr. P. 3001-3008.”). Where a debtor’ s liability hasnot yet been determined, it may be litigated in
an objection to a creditor’s proof of claim; however, the debtor’s liability may also be determined by
another court, in which case, the court’'sdecison isgeneradly given res judicata effect, and the creditor
files a proof of damfor the judgment amount inthe debtor’ s bankruptcy case. Accordingly, a state court
lawsuit againgt a debtor which may result in a finding that debtor is liable to another party is not a core
proceeding under 8 157(b)(2)(O) because it does not adjust a previoudy established debtor-creditor
relaionship, but determines whether such rdationship exidsat dl. See In re Missouri Properties, Ltd.,
211 B.R. at 920.

Jurisdiction to Decide Plaintiffs Motion for Remand and Abstention

Hndly, the Defendants contend that this Court should not decide the Plaintiffs motion to remand
and abstain, but instead should transfer the case to the Delaware Bankruptcy Court to alow that court to
decide whether it should hear the State Court Actionor remand the caseto State Court. In support of this
argument, Defendants cite case law which holds that the bankruptcy court in which the bankruptcy is
pending (usudly referred to asthe “home court”) is in the best position to determine the issues underlying
moations to abstain or remand. See Nelson v. First Lenders Indemnity Company, 1998 WL 378376
(N.D. Miss. 1998); Philadel phia Health Care Trust v. Tenet Health System Philadelphia, Inc. (Inre

Allegheny Health, Education and Resear ch foundation), 1999 WL 1033566 (Bankr. E.D. Pa. 1999);
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Thomas v. Lorch (In re Weldo, Inc.), 212 B.R. 678 (Bankr. M.D. Ala. 1996); Weniger v. Intermet
Realty Partnership (Inre Convent Guardian Corp.), 75 B.R. 346 (Bankr. E.D. Pa. 1987). Thetheory
underlying this line of cases is often referred to as the “conduit” court theory because it tregts the local
bankruptcy court as a mere conduit with little role in determining where the removed lawsuit should be
heard. Another lineof caselaw holdsthat the bankruptcy court to which the state court lawsuit isremoved
(“the local bankruptcy court”) has jurisdiction to decide a pending motion to abstain or remand before
determining whether venue is proper in the home bankruptcy court. See Ni Fuel Company, Inc. v.
Jackson, 257 B.R. 600 (N.D. Okla. 2000); Lone Sar Industries, Inc. v. LibertyMutual Ins., 131 B.R.
269 (D. Dd. 1991); Gabel v. Engra, Inc. (InreEngra, Inc.), 86 B.R. 890 (S.D. Tex. 1988); Maryland
Casualty Company v. Aselco, Inc., 223 B.R. 217 (D. Kan. 1998); AG Industries, Inc. v. AK Stedl
Corp. (In re AG Industries, Inc.), 279 B.R. 534 (Bankr. S.D. Ohio 2002). Unlike the conduit court
theory cases, whichprovidelittle if any legd andyssto support transfer to the home court before deciding
remand and abstention issues, this line of cases provide strong statutory and logical support for the
proposition that the loca bankruptcy court should decide “whether any bankruptcy court should hear a
proceeding before it determineswhich bankruptcy court should hear it.” Lone Star Industries, Inc., 131
B.R. a 273 (emphassinorigind) (citations omitted). InEngra, the Southern Didtrict of Texas pointed out
that 8 1334 does not limit jurisdictionover dl bankruptcy matters to the district where the bankruptcy was
filed. 86 B.R. a 893. “A careful reading of section 1334 demondtrates that Congress considered the
gtuationsin which the “home court’ should have exdusve jurisdiction and when such jurisdiction should
be coextensive.” 1d. (comparing § 1334(a)-(b) providing jurisdiction to digtrict courts inthe plurd, to 8

1334(d) which provides only the digtrict court in which a case is filed with exclusive jurisdiction over

11



property of the estate and property of the debtor).” Likewise, § 1452 providesfor removal to the district
in which the removed civil action was pending rather than the district in which the bankruptcy case was
filed, and provides that the court to whichthe dvil actionis removed may remand such cause of action on
any equitable ground. Seeid.; AG Industries, 279 B.R. at 540. Additiondly, following the conduit court
theory, which results in an automatic trandfer of the bankruptcy case, assumes that venue is proper in the
home bankruptcy court and rendersthe change of venue statutes meaningless. SeeLone Star Industries,
131B.R. a273. Moreover, the change of venue statute applicableto bankruptcy proceedings, 28 U.S.C.
8 1412, clearly provides*“that the transfer of a case from aloca bankruptcy court to a home bankruptcy
court isdiscretionary rather thanmandatory or automatic.” AG Industries, 279 B.R. at 540 (citing Irwin
v. Beloit Corporation (In re Harnischfeger Industries, Inc.), 246 B.R. 421, 436, n. 42 (Bankr. N.D.
Ala 2000)). Accordingly, not only does this Court have jurisdiction to decide the PlaintiffS motion to
remand and/or abstain, the Court should and will decide whether remand and/or abstention is required
before determining whether venueis proper in Delaware.
MANDATORY ABSTENTION

The Court beginsits andyss with mandatory abstention under § 1334(c)(2) because neither this
Court nor the Delaware Bankruptcy Court has jurisdiction to try the State Court Action if the six factors
set forthin§ 1334(c)(2) arepresent. See Fitzgeralds Sugar Creek, Inc. v. Kansas City Station Corp.

(In re Fitzgeralds Gaming Corp.), 261 B.R. 1, 8 (Bankr. W.D. Mo. 2001); Girard v. Michener (Inre

"The Engra court aso notes that 28 U.S.C. § 1409 which governs proper venue for
commencement of bankruptcy proceedings dictates that certain bankruptcy proceedings befiled in
certain digricts even if the bankruptcy case itsdlf is not pending those didtricts. 86 B.R. at 893.
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Michener), 217 B.R. 263, 267 (Bankr. D. Minn. 1998); Miller & Miller Auctioneers, Inc. v. Ritchie
Brothers Auctionteersinternational, L.P., et al., (InreMissouri Properties, Ltd.),211 B.R. 914, 919
(Bankr. W.D. Mo. 1996). The Court notesthat some courts have held otherwise. For instance, the Ninth
Circuit has held that abstention does not apply to aremoved case because there is no parald proceeding
in state court from which to abstain (because the proceeding has been removed to federa court). See
Security Farms v. International Brotherhood of Teamsters, Chauffers, Warehousemen & Helpers,
124 F.3d 999, 1010 (9" Cir. 1997) (“To require a pendant state action as a condition of abstention
diminates any confusion with 28 U.S.C. 8§ 1452(b), which provides didtrict courts with the authority to
remand avil actions properly removed to federal court, in Stuations where there is no parallée
proceeding.”). Seealso Personettev. Kennedy (InreMidgard Corp.), 204 B.R. 764, 773-774(B.A.P.
10" Cir. 1997) (listing cases holding that abstention can never apply to a removed case). This Court
rejectsthe Ninth Circuit’ spositionbecauseit is not supported by the text of § 1334(c)(2) which does not
require that an action be currently pending in State court, but only that an action have been commenced
in State court that can timely be adjudicated there. Other courts agree. See Thomasv. R. J. Reynolds
Tobacco Co., 259 B.R. 571, 576 n.5(S.D. Miss. 2001) (citing Inre Southmark Corp., 163 F.3d 925,
929 (5" Cir. 1999)); In re Midgard Corp., 204 B.R. a 774 (holding that abstention does apply to
removed cases and ligting cases that hold the same). See also Fitzgeralds Sugar Creek, Inc., 261 B.R.
at 8 (“The vast mgorityof courts, however, hold that mandatory abstention appliesto casesthat have been
removed to federa court.”) (citations omitted); Technology Outsource Solutions, LLC v. ENI
Technology, Inc., 2003 WL 252141, *3 (W.D.N.Y. 2003) (“The mandatory abstention statute, 8
1334(c)(2), clearly dtates, ‘if an action is commended [Sc]’ and nat, ‘if an action is pending.” The Court
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is persuaded by the reasoning in the mgjority of U.S. Courts of Appedsthat have held that 81334(c)(2)
mandatory abstention is gpplicable in cases removed from state court.”) (rgecting reasoning of In re
Adelphia Communications Corp., 285 B.R. 127 (Bankr.S.D.N.Y.2002) regarding application of
mandatory abstention to removed proceedings) (other citations omitted).

Legal Standard: § 1334(c)(2)

Having determined that mandatory abstention gpplies to removed cases, the Court turns to the
requirements of 8§ 1334(c)(2). Pursuant to 8 1334(c)(2), this Court must abstain from hearing the State
Court Action if: (1) atimely motion is made; (2) the clam or cause of action is based upon gate law; (3)
the claim or cause of actionis“related to” a bankruptcy case, but did not “arise in” or “arise under” the
bankruptcy case; (4) such action could not have been commenced in federa court absent § 1334
juridiction; (5) such action is commenced in State Court; and (6) such action can be timely adjudicated
in State Court. See In re Titan Energy, Inc., 837 F.2d 325, 333 n. 14 (8" Cir. 1988). The movant has
the burdento prove that abstention is required under 8 1334(c)(2). See All American Laundry Service
v. Ascher (Inre Ascher), 128 B.R. 639, 644 (Bankr. N.D. Il. 1991).

Parties Arguments and Court’s Findings

Faintiffs contend thet dl the elements for mandatory abstention under § 1334(c)(2) are present in
this case. Defendants concede that the first two eements are met but contend that Plaintiffs have failed to
prove that the other e ements necessary for mandatory abstentionare present inthis case. The Court finds
that Plantiffs have proventhat mandatory abstentionis appropriateinthiscase. First, the Court hasaready
determined that the proceeding is a non-core proceeding, and accordingly, will not address Defendants

arguments with respect to that dement. Second, because the State Court Action has been commenced
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in State Court, that requirement has been met. Third, the Court finds that the action could be timely
adjudicated in State Court. It has been pending there for two years, the State Court has already decided
key issuessuchas class certification and the gpplicability of certain ADR agreements. Although the State
Court’ s decison on the ADR agreementsis currently pending before the Arkansas Supreme Court, this
Court does not find that removing the lawvsuit from the Arkansas' courts will result in more a timdy
decison. Appeds may be made from the Delaware Bankruptcy Court as wdl. Additiondly, the State
Court has considered and ruled upon at least two discovery motions in the State Court Action. In sum,
progress is being made in the State Court whereas the Delaware Bankruptcy Court would be “garting
over.” Additiondly, the Court was requested to and takesjudicia notice of the caseload currently pending
before Delaware’ s Bankruptcy Court.? Statisticscited by the National Conference of Bankruptcy Judges
L egidative Committeein connectionwiththe Bankruptcy Judgeship Act of 2003° report that the Delaware
Bankruptcy Court has 13,537 weighted filings per judgeship. (Clearly, additiona judges are needed in
Delaware). In comparison, other Bankruptcy Courts that have been approved for additional judgeships
only have between 1700 and 3200 weighted filings per judgeship. The Delaware Bankruptcy Court’ shigh
volume of cases does not indicate that it would be more able to timdly adjudi cate the State Court Action,
especidly where the State Court Action has aready been pending in the Arkansas State Court for two

years.

8The Court may take judicia notice of facts that are “ capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid.
201(b); Fed. R. Bankr. Pro. 9017 (incorporating Federa Rules of Evidence).

“The Bankruptcy Judgeship Act of 2003, introduced as H.R. 1428, is ahill containing 36
bankruptcy judgeship positions recently authorized by the Judicial Conference.
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The remaning dement for mandatory abstention under 8§ 1334(c)(2) requires that there be no
independent basis for federa jurisdiction outside of § 1334 (bankruptcy jurisdiction). Although Plaintiffs
contend that neither federad question nor diversty jurisdiction exist, Defendants argue that diversity
jurisdictionisinfact present suchthat thereis anindependent basis for federal jurisdiction of the State Court
Action. For diversty jurisdiction to exigt, there must be both diversity of citizenship and damagesin excess
of $75,000. 28 U.S.C. §1332. Paintiffsconcedethat none of the corporate Defendants are incorporated
inArkansas or have their principd place of busnessin Arkansas but alege that their damages arelessthan
$75,000 per plaintiff (or in the case of married couples, $75,000 per couple). The Defendants arguethat
Paintiffs jurisdictiona statement liing their damages as “less than $75,000" is not sufficient to destroy
diversty jurisdiction. In support of this contention, Defendants cite De Aguilar v. Boeing Co., 47 F.3d
1404 (5" Cir. 1995), which holds that athough the initid burden is on the removing party to show that
federa jurisdictionexigts, theface of the plaintiff’ s pleading will not control if made inbad faith. De Aguilar
is primarily about what burden of proof the defendant must meet in order to prove that the plaintiff’'s
pleading as to amount in controversy is not madeingood fathor is otherwise incorrect. The Fifth Circuit
concluded, “[c]onsequently, the plantiff’'s dam remains presumptively correct unlessthe defendant can
show by a preponderance of the evidence that the amount in controversy is gregter than the jurisdictiona
amount.” 1d. at 1412. The Arkansas Didtrict Court has held that where no specific amount of damagesis
pled, the party asserting that federd jurisdiction exists has the burden to prove “to alegd certainty” that
the amount in controversy isincorrect. Williamsv. Motel 6 Multipurpose, Inc., 120 F. Supp. 2d 776,
781 (E.D. Ark. 1998) (Inclassactionsuit where plantiff pled damages of “lessthan $74,500 per person,”

the court hdd “[w]here, as here, a Complaint specificaly states that total actual and punitive damages
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sought by the named plaintiff and each individud putative class member is under the requisite amount for
federd divergty jurisdiction, the burden is on aremoving defendant to prove ‘to alegd certainty’ that the
amount in controversy exceeds the jurisdictional anount.”) (citations omitted). The Defendants did not
meet this burden, but rather aleged that pleading damages of “lessthan$75,000 ” isinaufficdent as amatter
of law. Accordingly, the Court findsthat federd diversity jurisdiction doesnot exist ontheface of Plantiffs
State Court Complaint, and therefore, al the requirements for mandatory abstention apply, and the State
Court Action must be remanded to State Court.
DISCRETIONARY ABSTENTION AND EQUITABLE REMAND

Although the Court has determined that mandatory abstention requiresthat the case be remanded
to State Court, the Court dternatively rules that discretionary abstentionand equitable remand requirethat
the case be remanded to State Court as well.

Legal Standard: § 1334(c)(1)

Bankruptcy courts have discretionto abstain fromhearing core or non-core proceedings under 28
U.S.C. 8§1334(c)(1). That section provides:

Nothing in this sectionpreventsadigtrict court inthe interest of justice, or in the interest of

comity with State courtsor respect for State law, from abstaining fromhearing a particular

proceeding arisng under title 11, or arising in or related to cases under title 11.
In addition to the general standards outlined in 8 1334(c)(1), courts have developed a number of factors
to ad indetermining whether discretionary abstention under 8§ 1334(c)(1) isappropriate. Asgated by the
Eighth Circuit' s Bankruptcy Appellate Pand in In re Williams these factors include:

(@D} the effect or lack thereof on the efficdent adminigration of the estate if a Court

recommends abstention,
2 the extent to which state law issues predominate over bankruptcy issues,
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3 the difficult or unsettled nature of the gpplicable law,

4 the presence of a related proceeding commenced in state court or other
nonbankruptcy court,

) the jurisdictiond bagis, if any, other than 28 U.S.C. § 1334,

(6) the degree of relatedness or remoteness of the proceeding to the main bankruptcy
case,

@) the substance rather than the form of an asserted ‘core’ proceeding,

8 the feagbility of severing sate law claims from core bankruptcy mettersto alow
judgments to be entered in state court with enforcement left to the bankruptcy
court,

9 the burden [on] the bankruptcy court's docket,

(10) thelikelihood that the commencement of the proceeding involvesforum shopping
by one of the parties,

(11) theexigenceof aright toajury trid, and

(12) the presencein the proceeding of nondebtor parties.

256 B.R. 885 (2001) (citations omitted). Additiondly, “[w]here most of the criteria that Congress
established for mandatory abstention have beenmet, ‘ bankruptcy courts should give careful consideration
[to] whether it would be appropriate to exercise ther discretion to abstain under section 1334(c)(1).””
Titan Energy, Inc., 837 F.2d at 333 n. 14 (quoting Inre Futuralndus., Inc., 69 B.R. 831, 834 (Bankr.
E.D. Pa1987)).

Legal Standard: 8§ 1452(b)

A bankruptcy court may aso remand aremoved action under 28 U.S.C. § 1452(b) on equitable
grounds. Section 1452(b) provides, in part:

The court to which such daim or cause of action is removed may remand such clam or
cause of action on any equitable ground.

The andlys's used to determine whether equitable remand isjust under § 1452(b) isvirtudly identical to that
used to determine whether discretionary abstentionis merited under § 1334(c)(1). SeeBaxter Healthcare

Corporationv. Hemex Liquidation Trust,132 B.R. 863, 869 (N.D. Ill. 1991). Inadditiontothefactors
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outlined above, the bankruptcy court should consider the following factorsin ruling on amotion to remand
under § 1452(b):

Q) whether remand serves principles of judicia economy;

2 whether there is prgjudice to unremoved parties,

3 whether the remand lessens the possibilities of incongstent results; and

4 whether the court where the action originated has grester expertise.
See Arkansas Department of Human Services Division of Medical Servicesv. Black & White Cab
Company, Inc. (In re Black & White Cab Company, Inc.), 202 B.R. 977 (Bankr. E.D. Ark. 1996)
(citing Baxter Healthcare Corporation, 132 B.R. at 867-868).

Plaintiffs’ Arguments

In support of discretionary abstention and equitable remand, Plaintiffs argue that remova of the
State Court Actionwould result inawaste of judicid resourcesinthat the State Court Actioninvolvesstate
law, has been pending for over two years, and the State Court has decided numerous motions, including
class certification and discovery issues. For the same reasons, Flaintiffs assert that the State Court has
greater expertise than the Delaware Bankruptcy Court to decide the State Court Action. Plaintiffsaso
argue that removal would result insgnificant prejudice to themasthe involuntarily removed partiesbecause
they are Arkansas residents and litigating the case in Delaware would result in significant expense,
inconvenienceand delay. Plaintiffs aso assert that removd isinappropriate because no bankruptcy issues
are involved. Findly, Paintiffs argue that keeping the lawsuit in State Court will benefit the Debtors
bankruptcy estates in that the lawsuit should be decided more quickly that it would be in Delaware

Bankruptcy Court.
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Defendants’ Arguments

In their opposition to abstention and remand, the Defendarts assert that principles of judicial
economy and the potentia effect on the Oakwood Debtors bankruptcy estates require that the case be
transferred to the Delaware Bankruptcy Court. Defendants dso rely on the “ strong congressiond policy
favoring a centrdized adjudication of dl matters relaing to a bankruptcy casg’ in arguing that remanding
the State Court Actionto State Court will result inpiecemed litigation. The Defendants argument focuses
onthe fact that the American Bankers Defendants have filed a proof of daimfor any lighility that may result
from the State Court Action in the Oakwood Debtors bankruptcy cases, and concludes that the same
issues will be presented to the Delaware Bankruptcy Court for decisonthere. The Oakwood Defendants
assart that if the automatic Stay is not lifted asto them, but the Plantiffs are dlowed to proceed againgt the
American Bankers Defendants, any judgment rendered against the American Bankers Defendants in the
State Court may bind them as wel when the American Bankers Defendants litigate their indemnification
daminDeaware Bankruptcy Court. Inaddition to theindemnification claim, the Defendants maintain that
the State Court Action is closdly tied to the Oakwood Debtors' bankruptcy inthat the AmericanBankers
Defendants have filed an adversary proceeding to have the automatic stay apply to them as the Oakwood
Debtors co-defendants in the State Court Action. The Defendants aso contend that the Delaware
Bankruptcy Court may be able to decide Plaintiffs claims more quickly by adopting certain ADR
procedures that the Debtors have proposed.

To further support their opposition to Flantiffs motionto remand or abstain, Defendants maintain
that it is potentid prgjudice to involuntarily removed defendantsthat the Court should consider rather than

prejudiceto involuntarily removed plaintiffs. Becausethe Defendants consent to removal of the State Court
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Action, Defendants assert that this factor does not support abstention or remand. Defendants further
maintain that the predominance of statelaw as well as comity concerns do not weighinfavor of abstention
or remand because bankruptcy judges routinely decide state law issues, and those presented by Plaintiffs
in the State Court Action are not novel or complex and do not involve unsettled areas of state law.
Defendants dso point out that the Plaintiffs have sued under North Carolina and FHorida lav as wel as
Arkansas law. Finadly, Defendants contend that the presence of non-debtor co-defendants (i.e., the
AmericanBankers Defendants) does not warrant abstention or remand because the dispute is not Strictly
betweennon-debtor partiesinthat Plantiffs dams agains AmericanBankersare* inextricably intertwined”
with the Plaintiffs daims againgt the Oakwood Defendants because the dlegations againg the American
Bankers Defendantsare premised upon actions taken by various employees of the Oakwood Defendants
who were dlegedly acting within the scope of their employment.

Court’sFindings

The Court finds that nearly dl the factors to be consdered in connection with a motion for
discretionary abstention and equitable remand weigh in favor of abstaining from and remanding the State
Court Action back to State Court. A related proceeding has been commenced in State Court in which
date law issues clearly predominate over bankruptcy issues (infact, there are no bankruptcy issuesin the
State Court Action); there isno jurisdictiond bass for the lawsuit in federd court other than § 1334; the
State Court Action, while related to the main bankruptcy case, is not a core proceeding inbankruptcy; the
state law dams may be decided in State Court with enforcement left to the bankruptcy court (see
discusson above regarding determination of ligbility versus liquidaion of cdams); the Rantiffs have
requested a jury trid; and remand lessens the possibility of incongstent results, especidly in light of the
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pending State Court apped and prior rulings made by the State Court. Furthermore, as aready set forth
inthis Order, the Delaware Bankruptcy Court’ s large caseload waghsinfavor of dlowing the State Court
to decide the lawsuit in that it may be decided more quickly and lessen the burden on the Delaware
Bankruptcy Court’s docket. Additiondly, dthough the Defendants argue otherwise, the presence of non-

debtor partiesin the State Court Action does not weigh in favor of either Flantiffs or Defendantsin this
case as the Ddlaware Bankruptcy Court has aready decided not to impose an automatic stay on the
AmericanBankersDefendants, and hasindicated that the autometic stay will probably be liftedwithrespect
to the Oakwood Defendants once thar chapter 11 plan is confirmed. In other words, the lavsuit may
proceed in State Court regardless of the Debtors' bankruptcy filing, and accordingly, the fact that thereare
non-debtor defendants does not impact the Court’ s decison as to remand and abstention. Likewise, the
Court finds that the difficult or unsettled nature of the gpplicable law and the originating court’ s expertise
does not weigh in favor of ether party in this case.

Havinganayzed a number of the factorsreevant to discretionary abstentionand equitableremand,
the Court turns to those factors most contested by the parties. The Defendantsrely heavily on the potentia
effect that the State Court Action may have on the Oakwood Defendants bankruptcy case and the
AmericanBankers Defendants indemnificationdaim. The Court hasaready addressed why thisargument
isunpersuasve. In sum, the debtor’ s liability may be determined by another court (as can indemnification
issuesif raised there), and the claims alowance processin bankruptcy will Smply determine how the daim
isliquidated; the case need not be re-tried, and in fact, provided the Delaware Bankruptcy Court lifts the
automatic stay with respect to the Oakwood Defendants, principlesof res judicata will prevent the case

from being re-litigated in Delaware. Additiondly, the Court agrees with Plaintiffs that the faster resolution
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of the case in Arkansas will have a pogtive impact on the adminigration of the Oakwood Defendants
bankruptcy cases. For the same reasons, the Court finds that remanding the case to State Court will best
sarve principles of judicia economy.*® The Court hasaready determined that the American Bankers claim
does not transform the State Court Action into a core proceeding in the Oakwood Debtors bankruptcy
cases, for the same reasons, the same issues do not have to be decided by the Delaware Bankruptcy
Court, and accordingly, it does not follow that it will serve judicial economy to have the Delaware
Bankruptcy Court start over and try the State Court Action, especidly where the State Court Action has
been pending for over two years and substantid litigation has taken place.

The Court alsofindsthat due to the Plaintiffs presencein Arkansas and the amount of litigetionthat
hastaken place in the State Court Action, having the case heard inthe Delaware Bankruptcy Court would
undoubtedly amount to ggnificant prgudice to Plaintiffs. The Court rg ectsthe Defendants assertionsthat
the Court should only consider potentia prgudice to involuntarily removed Defendants. The argument is
presented without rationale and support, and the Court is at alossto supply one.

Hndly, the Court finds that one factor weighs overwhelmingly in favor of Plantiffs: the likeihood
that the commencement of the proceeding involves forum shopping by one of the parties. Thefactsof this
case reved that the Defendants are clearly trying to remove the action to obtain more favorable rulings.

The Defendants have logt on the issue of whether an ADR agreement is binding and that issue is pending

19Both Plaintiffs and Defendants cite and discuss a number of cases as examples of removals
being uneconomica or economical use of judicia resources. Because each of these cases can be
factualy distinguished in some way, the Court does not rely on those casesin its andys's and decison.
Rather, the Court focuses on the facts before it and whether judicia economy is better served by
remanding the case to State Court or dlowing it to remain in bankruptcy court.
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onapped; by attempting to have the case heard by the Delaware Bankruptcy Court, Defendants attempt
to bypassthe State Court’ sruling onthisissue and nulify the pending appeal before the Arkansas Supreme
Court. The Defendants even arguethat the case may betried more quickly in Delaware because they have
proposed ADR procedures to resolve disputesthere. Clearly, the Defendants seek to have the dispute
resolved by ADR by putting the lawsuit into a new forum.

In sum, gpplication of the factors set forth in gpplicable case law to the facts of this case clearly
show that both discretionary abstention and equitable remand dictate that the State Court Action be
remanded to State Court. Morever, even if the Plaintiffs had failed to prove every dement required for
mandatory abstention under 81334(¢)(2), most of those dementswere undoubtedly met, and accordingly,
discretionary abstention is appropriate under 8 1334(c)(1). SeeTitan Energy, Inc., 837 F.2d at 333 n.
14.

VENUE

Given the Court’ s determination that mandatory and discretionary abstention as well as equitable
remand are proper in this case, the Court need not decidethe Motionto Transfer filed by the Defendants.
However, as an dternative ruling, the Court concludes that regardless of the propriety of abstention and
remand in this case, the Didtrict of Delaware is not the proper venue for this case.

Legal Standard: § 1412

Transfer of an adversary proceeding in bankruptcy to another didtrict is governed by 28 U.S.C.
§ 1412 and Bankruptcy Rule 7087 which provide:

A didrict court may transfer a case or proceeding under Title 11 to a digtrict court for
another didtrict, in the interest of justice or for the convenience of the parties.
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28U.S.C. §1412.*

Onmotionand after ahearing, the court may transfer anadversary proceeding or any part

thereof to another didtrict pursuant to 28 U.S.C. § 1412, except as provided in Rule

7019(2).22
Fed. R. Bankr. Pro. 7087.

The Court has discretion to grant or deny amotion to change venue. See Aliant Health Mgmt.
Services, Inc. v. Vital Link Private Duty Lodi, Inc. (Inre Vital Link Lodi, Inc.), 240 B.R. 15, 19
(Bankr. W.D. Mo. 1999) (citing United Statesv. Phillips, 433 F.2d 1364, 1368 (8" Cir. 1970)). The
party wishing to transfer venue has the burden to prove by a preponderance of the evidence that the
proceeding should betransferred. Seeid. (citing Wittes v. Interco, Inc. (Inre Interco, Inc.), 139 B.R.
718, 720 (Bankr. E.D. Mo. 1992)). Inruling on motionsto transfer venue, courts have considered various
factors to determine whether a change in venue is in the “interest of justice’ or the “convenience of the

parties.” The Defendants urge the Court to apply thefactorslisedinInreVital Link Lodi, Inc., 240 B.R.

a 19 (ctations omitted) which include: the proximity of the creditors to the other court; the proximity of

1Some courts hold that the general venue statute, 28 U.S.C. § 1404, gpplies to cases which
are only “related to” abankruptcy case as opposed to proceedings arising in or under a bankruptcy
case. See Searcy v. Knostman, 155 B.R. 699, 706-707 (Bankr. S.D. Miss. 1993) (holding that
“related to” proceedings are governed by generd change of venue satute for al civil actions).
However, due to the smilarity between 88 1404 and 1412, severd courts have concluded that thereis
no reason to distinguish between the two statutes. See e.g., Thomson McKinnon Securities, Inc. v.
White (In re Thomson McKinnon Securities, Inc.), 126 B.R. 833, 834-35 (S.D.N.Y. 1991)
(quoting In re Spillane, 884 F.2d 642, 645 n. 6 (1% Cir. 1989)). Because thereis no substantive
difference between the two, and for the additiona reasons set forth in A.B. Real Estate, Inc. v.
Bruno'siInc. (Inre Bruno’s, Inc.), 227 B.R. 311, 322-323 (Bankr. N.D. Ala. 1998), this Court
applies 8 1412 to the transfer of proceedings pending in the bankruptcy court.

2Rule 7019 implements Civil Rule of Procedure 19 regarding joinder of necessary parties with
certain exceptions applicable to bankruptcy proceedings.
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the debtor to the other court; the proximity to the other court of witnesses necessary to the adminigtration
of the estate; the location of the debtor’ s assets, the economic adminigtration of the bankruptcy estate; the
relative advantages and obstacles to afair trid; the economic harm to the debtor in changing venue; and
theinability of a party to defend in the new forum. In reVital Link Lodi, Inc. also emphasized the strong
presumption in favor of transferring the case to the home court (i.e., the bankruptcy court where the
debtor’ s bankruptcy caseis pending). Plaintiffs rely on the factors set forth in A.B. Real Estate, Inc. v.
Bruno’'sinc. (InreBruno’s, Inc.), 227 B.R. 311, 324-25 (Bankr. N.D. Ala 1998). Having conddered
the factors set forth in both In re Vital Link Lodi, Inc. and In re Bruno's, Inc., the Court concludes that
the InreBruno’s, Inc. factors are more comprehensive and take into account the convenience of dl parties
rather than just the debtor’s and parties to the debtor’ s bankruptcy case. Having reviewed those factors,
this Court adoptsthe factors set forth by the Bankruptcy Court for the Northern Digtrict of Alabamainin
re Bruno's, which are asfollows:

Factors Relevant to “Interest of Justice’” Prong of § 1412:

Q) economics of estate adminigration;

2 presumption in favor of the “home court”;

(3  judidd eficiency;

4) ability to recave afarr trid,;

(6) the state’' sinterest in havinglocal controversiesdeci dedwithinitsborders, by those familiar
with its laws

@) enforceability of any judgment rendered; and

(8 plantiff’sorigina choice of forum.
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Factors Relevant to “ Convenience of Parties’ Prong of § 1412:

@ Locetion of the plaintiff and defendant;
2 Ease of access to necessary proof;
3 Convenience of witnesses,
4 Avallahility of subpoena power for the unwilling witnesses, and
) Expense related to obtaining witnesses.
InreBruno’'s, Inc., 227 B.R. at 324-25.

Defendants’ Arguments

In support of trandfer to the Delaware Bankruptcy Court, Defendants rely heavily on the strong
presumption in favor of the home court. Specificadly, the Defendants point out that the creditors holding
the largest unsecured dams are not located in Arkansas, but in New Y ork and Minnesota; the Oakwood
Debtors' principa places of business are in North Carolina, and accordingly, ther books, records and
executivesare closer to Delaware than Arkansas. Again, the Defendants argue that trandferring the State
Court Actionto Delawareis essentid to the efficdent administration of the Oakwood Debtors bankruptcy
edates, assarting that waiting onresolutionof the State Court Action in Arkansas would result in delay of
the adminigtration of the Oakwood Debtors bankruptcy estates. The Defendants adso argue that the
Oakwood Debtors willingness to transfer the case to Delaware as evidenced by their joinder to the
American Bankers motion to transfer means that transfer will be more efficent for the bankruptcy estates.
Hndly, without additionad discusson, the Defendants assert that no prejudice will result from transfer
because the State Court Actioninvolvescauses of actionunder North Carolina and Floridalaw aswell as

Arkansas law.

27



Plaintiffs’ Arguments

The Fantiffs argue that transfer isnot inthe “interest of justice,” and that the Defendants have falled
to prove that the continuation of the State Court Action in Arkansas will impact the Oakwood Debtors
bankruptcies, delay the Oakwood Debtors' reorganizationor result in higher litigation cogts. Onthe other
hand, Plaintiffs argue that they will incur subgtantiad additiond codtsif the lawsuit istried in Ddlaware due
to increased travel costs and feesfor locd counsel. Plaintiffs aso argue that the presumption in favor of
trandferring actions to the “home court” is not the only factor to be considered, and that Defendants must
show that other reasons support achange invenue aswdl. With repect tojudicid efficiency, the Plaintiffs
again assert that the State Court’ sfamiliarity with and adminigration over the State Court Action over the
past two years make it the more efficient court to try the case. Plaintiffs aso request that the Court take
judicia notice of the Delaware Bankruptcy Court’s casdoad in connectionwiththis factor. The Flantiffs
arguethat thar demand for ajury trid dictatesthat the actionremainin Arkansasto alow Arkansas ditizens
to decide the case which arose in Arkansas and is being brought under Arkansas law. Plaintiffs contend
that the location where ajudgement is entered, if any, will not impact collection, but that they will file a
proof of dam in the Oakwood Debtors bankruptcy cases if they are dlowed to proceed against the
Oakwood Debtors in Arkansas Court (i.e., if the automdtic stay is lifted by the Delaware Bankruptcy
Court). Findly, dtinglnreBruno’s, Inc., the Fantiffs argue that the Defendants have failed to meet their
burden of proof to transfer venue under the interestsof justiceprong, and accordingly, the plaintiff’ sorigind
choice of forum must be respected.

With respect to the “ convenience of parties’ prong, Rlantiffs argue that dl the convenience factors

outlinedin In re Brunos, Inc. weigh in favor of denying Defendants mation to trandfer. Specificaly, the
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Faintiffs point out that they are Arkansasresidents as are the witnesses they intend to cal, including some
of Defendants’ former employeeswho reside in Arkansas and cannot be compelled to testify inDelaware.
Hantiffs have no informationabout the witnessesthat Defendants intend to call, but contend that since the
Defendants principa places of busness arein North Caroling, they are not in Dlaware and neither are
thelr documents or other proof that may be subject to discovery. In sum, the Plaintiffs argue that
trandferring the case to Delaware will result in a hardship to Plaintiffs due to the additiond expense, delay
and ability to try their case there®

Court’sFindings

The Court findsthat it is neither in the interests of justice or convenience of the partiesto transfer
the State Court Action to the Delaware Bankruptcy Court.  The Defendants did not offer proof with
respect to these factors other than the following uncontroverted facts. the Defendants principa places of
business are in North Carolina; the Oakwood Debtors are in bankruptcy in Delaware; and the American
Bankers Defendants have filed a proof of claim in the Oakwood Debtors bankruptcy cases. The Court
has aready found that alowing the State Court Action to continue in Arkansas State Court should have
aminimd effect onthe Oakwood Debtors bankruptcy casesinthat once ligbility, if any, is determined by
the State Court, the clam may be liquidated by the Delaware Bankruptcy Court in the norma course of
the Oakwood Debtors bankruptcy cases. Likewise, the Court hasaready hdd thet judicid economy is
better served by dlowing the State Court Action to continue in Arkansas State Court. 1t will clearly be

more inconvenient to Plaintiffsto try the case in Delaware thanit will be for Defendantswho have aready

BHowever, both parties admit that they can receive an impartial tria in either court.
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beentryingthiscase in Arkansasfor two years notwithsanding the Defendants' uncontested proof that they
are closer to Delawaregeographicaly thanFantiffs. Additiondly, the Defendants’ reliance on convenience
to themselves, and the Oakwood Debtors in particular, while ignoring the convenience to the Flaintiffs, is
not persuasve. Evenif the Court wereto apply Inre Vital Link Lodi, Inc.’s proximity to creditorstest,
the only creditors rdevant to removd of the State Court Action are the Plantiffs and the American
Bankers, not the Oakwood Debtors' forty largest unsecured creditors. “Futhermore, where the movant
only shows that inconvenience will merely be shifted fromone party to another, the court should deny the
change of venue mation.” InreBruno’s, Inc., 227 B.R. at 325 (citations omitted). For thesereasons, the
Defendants have falled to prove any basis for a change in venue other than the presumptioninfavor of the
home court, and accordingly, the Flantiffs origind choice of forum mugt be respected such that the
Defendants Motion to Transfer is denied.
CONCLUSION

The Court concludesthat itiscompelled to remand the State Court Actionto Arkansas State Court
under principles of mandatory abstention, discretionary abstention and equitable remand. Additiondly,
even if the Court were not to abstain and remand, the Defendants have falled to show that a change in
venue to the Delaware Bankruptcy Court is appropriate in this case. For these reasons, it is hereby

ORDERED that the Flantiffs Motionfor Remand of State Court Civil Actionand for Abstention
iISGRANTED, and this cause ishereby REM ANDED to the Sdline County Circuit Court; it is further

ORDERED that the Defendants Moation to Trandfer to the United States Bankruptcy Court for

the Digrict of Ddlawareis DENIED.
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CC:

Clectrney FCeerscs-

HONORABLE AUDREY R. EVANS
UNITED STATES BANKRUPTCY JUDGE

DATE: April 30, 2003

Mr. Roger D. Rowe, attorney for Oakwood Defendants

Mr. Byron Fredland, attorney for American Bankers Defendants

Mr. Steven A. Owings and Ms. Gina M. Cothern, attorneys for Plaintiffs
Mr. IraM. Leveg, atorney for Plaintiffs (viae-mail)
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